STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,734
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnent of Social Wlfare's
refusal to grant her waivered Medicaid coverage of her hone
nursi ng expenses from Oct ober 1, 1990 to August 3, 1991 due to
her alleged failure to cooperate in providing verification of
her resources.

FI NDI NGS OF FACT

1. The petitioner is an elderly woman who |ives al one
and has had a series of health care problens in the |ast few
years beginning with a broken hip in 1988. At that tine, she
asked her next door nei ghbor of fifteen years (an enpl oyed man
with small children) to becone her guardian so that she could
remain in the hone she has lived in for sixty-five years. He
agreed and the probate Court approved him as her guardian in
Sept enber of 1989.

2. In January of 1990, the petitioner applied for
Medi cai d coverage but was denied due to the existence of a
trust fund account which contained over $11,000.00 worth of
stock. Follow ng that denial the guardian cashed in the
stocks, put themin the petitioner's checking and savi ngs

accounts and used the noney to pay the petitioner's nedical
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and living expenses for the next few nonths.

3. In June of 1990, the petitioner suffered a stroke
for which she was hospitalized until Septenber of 1990. She
had partial Medicare coverage but no private insurance to
pay the remai nder of the hospital bill. In order to return
home, which she wished to do, her doctor told her that she
needed sone kind of hone health care which she coul d not
afford. The petitioner was advi sed by her health providers
to apply for Medicaid coverage.

4. The petitioner's guardian took time off work and
went to the D.S.W office to apply for Medicaid in June of
1990 while she was still hospitalized. The guardi an was
|ater notified that for the Departnent to find the
petitioner eligible, he would have to show that the
petitioner no | onger had the noney in the trust fund. After
receiving that notice, the guardian called to report that
the trust fund had been expended as of February 5, 1990, but
was unabl e to speak with anyone and was told that his phone
call would be returned. It never was. The guardi an nmade an
appoi ntnment to speak with the Medicaid specialist on
Septenber 1, 1990. However, when the guardian arrived for
t he appoi ntnent he was told that the worker was unable to
meet with him Another worker copied the | edgers and
recei pts which the guardi an brought in on that day,
including a statenment fromthe petitioner's trust conpany

indicating that all the stock in the trust account, which
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then total ed $8, 966. 73, had been sold as of February 5, 1990
and that the trust account had a total share bal ance of
"000".

5. On Septenber 7, 1990, the petitioner was found
eligible for S.S.I. by the Social Security Adm nistration
retroactive to July 1, 1990. Because of that determ nation
the petitioner becane automatically eligible for Medicaid
and no further action was taken by the worker with regard to
determ ning her general Medicaid eligibility based on her
state application.

6. On Septenber 20, 1990, the guardian applied to the
Medi caid division for a "waiver" which would allow the
Department to cover nursing services needed by the
petitioner to stay at home rather than nove to a nursing
home where coverage of such services is routinely provided.

Eligibility for the waiver through the Medicaid D vision
required that D.S.W make a determ nation of her financial
eligibility for long termcare even though she was al ready
known to be Medicaid eligible as an S.S.I. recipient.

7. The Departnent is limted by the Health Care
Fi nanci ng Adm nistration (H C.F.A) to granting waivered
services to a |imted nunber of persons based on the
avai lability of nursing honme beds in the state. The
Departnment usually maintains a waiting list for waivered
services. Prior to Septenber 29, 1990, the Departnent had
150 of these "slots" and a considerable waiting list. On

Sept enber 29, 1990, the Medicaid Division got 100 extra
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slots fromthe H C.F. A Approximtely 50 of those slots
remai ned after persons on the existing waiting list were
assisted. By the beginning of 1991, those slots were filled
and a new waiting |ist was begun.

8. After review ng the docunents brought in by the
guardian in Septenber, the D.S.W specialist felt he was
still unable to nake a determ nation on resource eligibility
necessary to granting the home-based wai ver. The guardi an
was asked by letter to conme to the office "one nore tine to
hel p us figure out the verification you brought in". [If he
did not do so, he was warned that the petitioner "will be
responsi bl e for paying for her care".

9. The guardian took tinme off work again to neet with
t he worker on Novenber 29, 1990. At that tinme, they went
over the | edger and the worker was satisfied that the
$8,966. 73 fromthe stocks cashed in in February had been
spent on the petitioner's living and nedi cal expenses and
was totally accounted for. Although the worker had the
account summary fromthe trust dated February 5, 1990 which
showed the sale of all the shares in the trust and the "000"
bal ance, the worker stated that he needed a letter show ng
that the account had "closed". The guardi an suggested they
call the broker fromthe office to confirmthe "cl osure" of
the account. They spoke to the broker by phone who said the
February 5, 1991 statenent was self explanatory that "000"
in the bal ance colum neant nothing is left in the account

al t hough the account itself was "still active", that is, it
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had not been officially closed. The worker responded that
t he account had to be closed and that the broker's oral
assurance that it would be was not sufficient. He told the
broker that he needed a letter saying the account was

cl osed. The stockbroker said he would provide such a

st at ement .

10. No confirmation of the account's "cl osure"
arrived, however, and the petitioner's application
| angui shed for |ack of that docunment. The guardian hinself
requested that it be sent three or four tines with no
result.

11. In the nmeantine, the petitioner who was back hone
with no way to pay for her nedical care got a $60, 000. 00
line of credit on her house to pay for her personal and
nedi cal care which cost approximately $1,100.00 per week.
Al'l of her credit line has been exhausted paying for these
expenses.

12. Si mul t aneously, the Medicaid Division, in
possessi on of extra slots and anxi ous to decide the
petitioner's eligibility for a waiver, repeatedly asked
D.S.W for a determnation on the petitioner's long term
care financial eligibility and was repeatedly told that her
guardi an was not cooperating in providing information.

After a final discussion with D.S.W, the Medicaid waiver
division notified the petitioner on March 27, 1991 that she
was ineligible for waivered services because "information

requested by D.S.W district office has not been submtted,
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therefore, ineligible for Long Term Medi cai d".

13. The guardi an does not recall ever receiving the
notice of denial of the waiver dated March 27, 1991, anong
t he many papers he receives on behalf of his ward. However,
concerned about the delay in processing the petitioner's
claimfor current services, the guardian called the waiver
services division directly on April 2, 1991. During the
conversation he was told that he had a right to a fair
hearing but the guardian still did not realize that the
services had actually been denied. He did not file for a
heari ng because he felt he wanted to keep working with the
i nt ake specialist and believed everyone was trying to
resolve the matter. There is no evidence that the guardi an
was told or understood that the expenditures she made whil e
her application was pendi ng woul d not be reinbursed when her
eligibility was ultimately determ ned.

14. Sonetinme in June of 1991, the petitioner received
a letter dated June 21, fromher trust fund confirmng that
"all of your Putnam Fund accounts are closed. W are not
mai nt ai ni ng any open accounts under tax paper |.D. nunber
[ ] or in your name". The letter referred to one account
nunber, the sane one which appeared on the statenent dated
February 5, 1990. This letter was forwarded to the
Department which received it July 15, 1991. After
subm ssion of this docunent the guardian was asked to and
did fill out a new application on July 31, 1991.

15. At about the sane tinme, the guardi an contacted
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| egal aid and ot her advocates for the aged who wote letters
to the Departnment on the petitioner's behalf. The concern
in these letters was not only for the delay in the hone
health care financing but also the | ack of a decision on
retroactive Medicaid coverage for the nonth of June 1990

whi ch was not covered by the S.S.I. decision in July. The
hospital also called to request this coverage.

16. After reviewing these letters and the new trust
docunentation, the D.S.W worker contacted the Medicaid
division in |ate August to confirmthe petitioner's
financial eligibility back to the original date of
application. The Medicaid division decided therefore to
retract its original denial of March 27, 1991 and to find
that the petitioner was eligible for services based on her
Sept enber 20, 1990 application. However, she was notified
that paynents in that programcould only be made
prospectively fromthe date the determ nation of eligibility
was nmade. Because a "slot" becane available in early
August, the petitioner began receiving services on August 4,
1991. The Departnent refused to nake a retroactive
rei nbursenent for the petitioner's home health costs.

17. On August 12, 1991 the petitioner was notified by
the D.S.W worker that her general Medicaid eligibility
woul d be nmade retroactive to June 1, 1990, the nonth of her
original application.

18. On Septenber 9, 1991, the petitioner appeal ed the

Departnment's decision not to reinburse her honme health care
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expenses from Cctober 1, 1990 to August 3, 1991.
ORDER
The Departnent's decision is reversed and it is ordered
that the petitioner be reinbursed for services covered by
t he wai ver program from Cctober 1, 1990 to August 4, 1991.
REASONS
Wai vered hone health care services is an option which
may be provided through the Medicaid programto assist
persons who "but for the provision of hone or community
based services" would require a level of care requiring
institutionalization in a hospital or nursing home which
woul d have been covered by Medicaid paynents. See 42 U.S.C.
> 1396n(c), 45 CF. R > 435.217. Vernont participates in
this wai vered coverage programwhich is inversely |linked to
t he nunber of nursing honme beds which do not need to be
devel oped because of this service. The programis referred
to in the Departnent's Medicaid regulations at two pl aces,
first as a categorical basis for eligibility at M> 200(8),

and second, with reference to countable i ncone and resources

for participants who receive nental health services through
the programat M»> 223. There have been no ot her

regul ati ons promul gated by the Departnent regarding this
program In taking actions in this area, the Departnent
relies on various policy and procedure manual s which it has
devel oped but which have not been thoroughly updated to

reflect current practice.
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The petitioner argues in this matter that her
eligibility for waivered hone health care services, once
det erm ned, should have been made retroactive to her initial
date of eligibility. Her essential argument is that
wai vered services are no different from other services
covered under Medicaid which are, by regulation, covered
fromthe initial date of application. M»> 121 The
Departnent relying on its unpromnul gated policies, argues
t hat wai vered services are covered prospectively only once
eligibility is determ ned and once a "slot" becones
available. The Iimted availability of this service, for
which there is usually a greater demand than supply, nakes
it inmpossible, in the Departnent's view, to nake this
service retroactive to the date of application when there
has been a delay in verifying eligibility. The Departnent
adds in support of its position, that there are currently
several persons who have been determ ned eligible for
Medi caid and for the needed services who wll not be
eligible to receive the hone health care waiver until other
"slots" becone available. The petitioner does not dispute
the limted availability of the "slots".

Al t hough the parties have franmed the issue in terns of
the "retroactivity" of waivered service coverage
eligibility, the facts in this case nake it unnecessary to
reach that question. That is because the facts show that
the petitioner presented anple verification of her financial

condition even before she actually applied for services on
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Sept enber 20, 1990.
The Departnent's general Medicaid regul ations require

the verification of "all resources, when the total is within

$200.00 of the resource maximum. . ." M> 126. That sane

regul ati on defines verification as "proof of an applicant's
statenents by witten records or docunents shown to a

Depart nent enpl oyee, or by statenents of another person who
adds to or supports the applicant's statenents.”™ M> 126 In

addition, the Department's Procedures Manual indicates that
where the anobunt in a bank account is in question, a

verification formshould be sent by the Departnent to the

bank with a postage prepaid envel ope. See P - 2421B

I n Septenber of 1990, the petitioner's guardi an nade an
appointnment and came in to the Departnent's office with an
official trust account statenment clearly show ng that her
stocks had been cashed in February of 1990 and that her
account bal ance was zero. Her guardian al so brought records
showi ng exactly how those resources were spent. |If soneone
had been there to speak with him any questions the
Department may have had shoul d have easily been cleared up
at that tinme. The petitioner should not have been penalized
for the Departnment's inability to find soneone to anal yze
the information at that tine. |In addition, the Departnent
was aware in Septenber that the petitioner had been found
eligible for the federal S.S.1. program another neans
tested programwith simlar relatively low resource limts.

That S.S. 1. eligibility alone should have alerted the
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Department to the petitioner's probable eligibility for |ong
term care.

In addition, at the Novenber neeting, the worker
received a statenent via tel ephone fromthe petitioner's
broker confirmng that no funds were in the account. Under
the regul ations, even that kind of oral verification is
sufficient and in this case represented cumul ati ve evi dence
of what already existed in witing. |If after receiving al
this information the worker still did not understand that
there was no noney in the account, the Departnent's own
policies strongly indicate that he, not the applicant was
expected to send a pre-printed verification formto the
trust officer in a prepaid envelope and that it was not the
petitioner's obligation to hound the trust officer or
stockbroker for the additional verification. The worker in
this case handled this nmatter under the apparent belief that
a trust account had to be "closed" in order to verify
resource eligibility. That belief m sses the essential
point of financial eligibility which has always been to
determ ne what income or resources are actually available to

the petitioner to use for her living and nedi cal expenses.
WA M > 2260, Fair Hearing No. 8501. An "open" account

with no funds in it does not represent any kind of an asset
whi ch coul d provide support to the petitioner. It is the
assets in the account which are critical to eligibility
determ nation, not the existence of the account itself.

There is nothing in the regul ati ons which would require any



Fair Hearing No. 10,734 Page 12

Medi caid claimant to close any trust or other account as a
condition of eligibility. Wen the worker requested a
| etter showi ng that the account was closed as a condition to
determning her eligibility, he was requesting information
fromthe petitioner which was not necessary for
determ nation of her eligibility. Her "failure"” to provide
that information, therefore, should not have been used as a
reason to delay her eligibility determ nation

The evi dence shows the petitioner's financial
eligibility for Medicaid should have been determ ned in her
favor in Septenber of 1990. The evidence al so shows that
beginning in that sane nonth the Medicaid division had a
surplus of slots due to an unusual and sizable increase in
slots fromH C.F. A which elimnated the waiting list for
several nonths. But for the actions of the Departnent
denying her application for a needless "verification", the
petitioner would have certainly received a "slot" for
wai vered services beginning in Cctober of 1990. The
petitioner nust not be penalized for the Departnent's
m stake. The only way to renmedy this mstake is to correct

her eligibility back to October 1, 1990.1

The petitioner has covered nost of her expenses since
Cct ober of 1990 through a loan. Odinarily, Medicaid pays
t he provider and does not reinburse recipients for expenses.
However, the regulations clearly nake an exception for
rei nbursenents for expenses paid by persons whose

eligibility was initially erroneously determ ned and | ater
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corrected and reversed. M»> 151. There is no inpedinent,

therefore, to repaynent of the petitioner's expenses in this

matter from Qctober 1, 1990 through August 3, 1991.
FOOTNOTES

1That remedy is quite different fromfinding her
retroactively eligible to the date of application after
verification was received. That issue is not decided in
t hi s opi ni on.
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